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SUPPLEMENTAL MEMORANDUM CPI NI ON

CERBER, Judge: Respondent determ ned deficiencies in

petitioner’s Federal incone taxes, an addition to tax, and

" This opinion supplenents a previously rel eased Opi ni on:
122 T.C. 353 (2004).
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penalties for the short tax year of February 23 through Decenber
31, 1995, and the tax years 1996 and 1997, as foll ows:

Accuracy-rel ated

Addition to tax penal ty
Year Defi ci ency Sec. 6651(a) (1) Sec. 6662
1995? $75, 771 - $15, 154
1996 240, 565 - 48, 113
1997 249, 337 $57, 967 46, 374

! Pursuant to sec. 1398(d)(2)(D), petitioner elected to
termnate his tax year as of the bankruptcy commencenent date,
Feb. 23, 1995. The deficiency is with respect to the short tax
year of Feb. 23 through Dec. 31, 1995.

Al'l section references are to the Internal Revenue Code in
effect for the tax years in issue, and all Rule references are to
the Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.

In a prior opinion, concerning respondent’s notion for
partial summary judgnent, we considered certain | egal questions
that affected petitioner’s ability to apply, on his tax returns,

unused net operating |losses (NOLs) from his bankruptcy

proceedi ng. See Benton v. Conm ssioner, 122 T.C. 353 (2004)

(Benton 1I). Anong other things, in Benton |, we held that:

(1) The “term nation” of petitioner’s chapter 11 bankruptcy
proceedi ng, for purposes of section 1398, occurred on August 31,
1997, upon confirmation of the plan and di scharge of the debtor;
and (2) generally, NOLs not used or absorbed by his bankruptcy
estate nmay be applied by petitioner against his incone for his

tax years in issue, to the extent allowed under section 172 and
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the regul ations thereunder. Benton v. Conm Sssioner, supra at

365, 371 n.11, 377.

This matter is currently before the Court on petitioner’s
nmotion for summary judgnent. See Rule 121. The issues presented
for our consideration are: (1) Wuether petitioner may carry
certain NOLs from his bankruptcy estate to his 1995, 1996, and
1997 tax years; (2) the anmount of the NOL carryovers available to
carry over to those years; and (3) whether the anmount of the NOL
carryovers available to petitioner for his 1995, 1996, and 1997
tax years is sufficient to elimnate the deficiency, addition to
tax, and/or penalty respondent determ ned for each of those
years.

Backgr ound

Petitioner resided in o, lowa, at the tine his petition
was filed in this proceeding. On February 23, 1995, petitioner
filed a voluntary petition with the U S. Bankruptcy Court for the
District of Colorado under chapter 11 of the Bankruptcy Code.
Concurrently, four related bankruptcy petitions were filed for
busi ness entities controlled by petitioner. An additional entity
controlled by petitioner filed a petition under chapter 11 during
1996. The six bankruptcy cases were adm ni stered as a group. A
separ ate bankruptcy estate was established for each entity,
including the Oren L. Benton Bankruptcy Estate (Benton estate)

and the Nuexco Tradi ng Corp. Bankruptcy Estate (NTC bankruptcy
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estate). As of the date of each petition, the entity s assets
becane assets of its bankruptcy estate. Pursuant to section
1398(d)(2) (D), petitioner elected to termnate his tax year as of
February 23, 1995. A separate Federal inconme tax return was
filed for petitioner’s short tax year February 23 through
Decenber 31, 1995.

Anmong the assets that nade up the Benton estate were
petitioner’s interests in three entities that were involved in
t he operation and ownership of the Col orado Rocki es Nati onal
League Basebal |l Franchise. The three interests included a
[imted partnership interest in the Col orado Baseball C ub
Limted Partnership (CBCLP), which was the owner of the Nationa
League franchise. |In addition, Colorado Baseball Managenent,
Inc. (CBM, was a corporation entitled to a percentage of the
gross revenues of CBCLP. Lastly, Colorado Baseball, Inc. (CBI),
was the managi ng general partner in CBCLP

A settl enment agreenent was entered into during June 1997 by
petitioner; Beverly A Benton (petitioner’s wife); Oen L.
Benton, as the debtor in possession of the Benton estate; the NIC
bankruptcy estate; and the Internal Revenue Service. That
settl enment agreenent incorporated by reference a March 5, 1997,
letter offer frompetitioner, Ms. Benton, the Benton estate, and
the NTC bankruptcy estate to the U S. Departnent of Justice (DQJ)

and DQJ's April 1, 1997, letter of acceptance of that offer. As
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pertinent to this controversy, the settlenent agreenent
provi ded t hat

6. Amount of Carryforward of Suspended Passive
Activity Losses Into the Benton Estate. Oen L. Benton
[petitioner] shall be allowed a passive activity |oss
carryforward under section 469 of the Internal Revenue
Code * * * in the amount of Ei ghty Four MI1lion
Dol | ars ($84, 000,000) fromhis pre-petition income tax
peri ods ending on or before February 22, 1995. This
suspended passive activity loss carryforward is an
attribute of Oren L. Benton which passed to the Benton
Bankruptcy Estate on the [bankruptcy] petition date
pursuant to |I.R C. section 1398.

7. Deened Disposition of Passive Activities. Al
passive activities identified by the IRSin its RARs or
by Benton in their tax returns will be deened di sposed
of in a taxable transaction on the effective date of
the pending liquidation plan of reorgani zation for the
Benton estate when the passive activity assets are
transferred into a liquidation trust. Either the
Benton Estate or the liquidating trust shall pay any
Federal inconme tax which may result fromthis
transacti on.

8. Net Operating Losses Under IRC 172. Oren Benton
shal | not be allowed any net operating |osses under
section 172 arising in any taxable period on or before
the [February 23, 1995, bankruptcy] Petition Date which
m ght be carried forward to any tax period of the
Benton Estate. No net operating | osses under section
172 generated by the Benton Estate or the bankruptcy
estates of the other debtors in the jointly
adm ni st ered bankruptcy cases shall be carried backward
to any pre-petition inconme tax period of Oren Benton or
except for losses identified in paragraph 6 forward to
any post confirmation incone tax period of Oren Benton.

A second anmended plan of reorganization (the plan), dated
August 18, 1997, for petitioner and his rel ated bankruptcy
estates was to be effective on August 31, 1997. Until the

August 18, 1997, confirmation of the plan, petitioner served as
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the debtor in possession. Anong other things, the plan provided
that on August 31, 1997, nost of the various bankruptcy estates’
assets would be transferred into a liquidating trust to be
adm ni stered for the benefit of creditors by a trustee. The
trustee was responsible for all tax matters relating to the
estates subject to the supervision of an oversight conmmttee.

The creditors agreed in the plan that the tax attributes would go
to the debtor (petitioner) upon confirmation of the plan.

The plan also provided that the interest in CBCLP was to be
transferred to the NTC bankruptcy estate, and the CBM and CB
interests were to remain in the Benton estate. The notivation
for not transferring these assets to the liquidating trust was to
mai ntain the S corporation status of CBMand CBI. This limted
exception to the general transfer of assets to the |iquidating
trust was approved by the Benton estate's creditors and pronoted
by all S corporation shareholders. The S corporation
shar ehol ders were concerned about whether the transfer of an
interest in an S corporation into a bankruptcy liquidating trust
woul d result in the termnation of S corporation status. Their
concern was focused on the question of whether a |iquidating
trust and/or liquidating trustee would be a qualified sharehol der
of an S corporation. The Benton estate retained bare legal title

to the interests in CBI and CBMwith no rights of ownership. The
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pl an included certain terns which in effect made the Benton
estate a nere nom nee.

On Septenber 1, 1997, the first day following the effective
date of the plan, petitioner was di scharged under the provisions
of Bankruptcy Code section 1141(d) from any debt that arose
before confirmation, and he was relieved of his status as
“debt or-i n-possessi on”.

On his 1997 Federal inconme tax return, petitioner clained
approximately $84 mllion in NOLs, which he maintai ned had been
generated by the Benton estate (his bankruptcy estate) in
accordance with paragraphs 6, 7, and 8 of the above settl enent
agreenent and had not been used by the Benton estate.!?

Petitioner contends that the NOLs were derived fromthe Benton
estate as of August 31, 1997, the effective date of the confirned
plan. During April 1999 petitioner filed a Form 1040X, Amended

U.S. Individual Income Tax Return, for the short tax year 1995

! Benton v. Comm ssioner, 122 T.C. 353, 357 (2004) (Benton
), contained the statenent that the approximately $84 mllion in
NOLs petitioner claimed had arisen before the conmencenent of the
bankruptcy proceeding. The parties’ current disagreenent reveals
t hat respondent may have m sinterpreted our statenment in Benton
|. The $84 million in NOLs are derivative of the $84 mllion in
suspended passive | osses petitioner incurred before commencenent
of the bankruptcy proceeding. The suspended passive | osses
became NCLs by operation of |aw upon the disposition of the
entire interest in the activity that gave rise to the suspended
passi ve | osses. That conversion to NOLs occurred during the
bankruptcy proceeding. Therefore, the $84 million in NCLs
petitioner clainmed did not arise before the bankruptcy (i.e., did
not arise before Feb. 23, 1995) and were not prebankruptcy NOLs
of petitioner.
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and the cal endar year 1996, attenpting to use NOLs initially
reported on his 1997 return. During October 2001, petitioner
filed amended returns containing increased clains for NOLs of $59
mllion.

In his petition in this case, petitioner alleged that he is
entitled to $136 million in NOLs and $440 mllion in capital
| osses fromyears before and after the comrencenent of the
bankr upt cy proceedi ng.

Di scussi on

Summuary Judgment

Petitioner noved for summary judgnent with respect to the
availability of certain NOLs fromthe Benton estate to be applied
in conputing his 1995, 1996, and 1997 tax liabilities. Summary
judgnent is intended to expedite litigation and avoid unnecessary

trials. Fl a. Peach Corp. v. Commi ssioner, 90 T.C. 678, 681

(1988). A notion for summary judgnment may be granted if there is
no genuine issue as to any material fact and a decision may be

rendered as a matter of law. See Rule 121(b); Elec. Arts, Inc.

v. Conmm ssioner, 118 T.C. 226, 238 (2002). The noving party

bears the burden of showing that there is no genuine issue of
material fact, and factual inferences will be read in a manner
nost favorable to the party opposing summary judgnent. Bond v.

Commi ssioner, 100 T.C. 32, 36 (1993); Dahlstromyv. Conm ssioner,

85 T.C. 812, 821 (1985). A partial summary adjudication is
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appropriate if one or nore but not all issues in the case are
susceptible of summary di sposition. See Rule 121(b); Turner

Broad. Sys., Inc. & Subs. v. Comm ssioner, 111 T.C. 315, 323-324

(1998). Sone aspects of the NOL issues are ripe for disposition
by nmeans of partial summary judgnment. However, genui ne issues of
material fact exist with respect to other aspects of the NOL

I Ssues.

1. The Controversy--Cenerally

In Benton v. Conm ssioner, 122 T.C. at 365, 370-377, we held

that: (1) The termnation of petitioner’s chapter 11 bankruptcy
proceedi ng, for purposes of section 1398, occurred on August 31,
1997, upon confirmation of the plan and di scharge of the debtor;
and (2) generally, petitioner may use NOLs fromthe Benton estate
Wth respect to his separate tax years beginning with the year
hi s bankruptcy proceedi ng coonmenced, to the extent allowed under
section 172 and the regulations. Benton | did not decide certain
factual details pertaining to the anobunts or sources of the

| osses or to the nmechanics of the application of the | osses under
section 172. Accordingly, Benton I did not fully resolve the
parties’ disputes concerning the existence and anounts of any
NOLs fromthe Benton estate to which petitioner nay have
succeeded and which he may have had available for use in his

1995, 1996, and 1997 tax years. See Schaefer v. Conm ssioner,

T.C. Meno. 1998-163, affd. w thout published opinion 188 F.3d 514
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(9th Gr. 1999); Leavell v. Conm ssioner, T.C Meno. 1996-117.

[11. The Net Operating Losses Available to Petitioner

Petitioner, in his sumary judgnent notion in Benton |
contended that he had succeeded to: (1) Prebankruptcy NOLs in an
amount not | ess than $50 million and (2) NOLs generated by the
Benton estate in an anount not |ess than $100 mlli on.

Petitioner now acknow edges that the alleged $50 mllion in
prebankruptcy NOLs is unallowable for his 1995, 1996, and 1997
tax years under paragraph 8 of the settlenent agreenment. The
first sentence of paragraph 8 provides that petitioner would not
be all owed any net operating | osses under section 172 that arose
in taxabl e periods before the bankruptcy petition date which

m ght be carried forward to any taxable period of the Benton

est ate.

Petitioner continues to contend, however, that any NOLs
attributable to the $84 million in suspended passive activity
| osses are not prebankruptcy NOLs that would be covered under the
first sentence of paragraph 8 of the settlenent agreenent.
According to petitioner, nothing in the settl enent agreenent
prohi bits NOLs generated by the Benton estate, to the extent not
used by the Benton estate and to the extent petitioner succeeds
to them frombeing carried to, and used by himfor, his 1995,
1996, and 1997 tax years. He maintains that approxi mately $80

mllion in NOLs attributable to the $84 million in suspended
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passive activity losses is available to be carried to his 1995,
1996, and 1997 tax years so as to offset entirely all taxable
i ncone adjustnents for those years made by respondent in the
notice of deficiency. Petitioner also contends that respondent
failed to determ ne the Benton estate’ s correct taxable incone
for its tax years ended January 31, 1996, January 31, 1997, and
August 31, 1998. In particular, petitioner contends that
respondent failed to analyze and properly conpute the Benton
estate’s tax attributes to which petitioner would succeed,
including NOLs attributable to the suspended passive activity
| osses, capital |osses, and any other |osses not used by that
estate. Conversely, respondent contends that, to the extent any
of the $84 mllion of NOLs derived from suspended passive
activity losses is substantiated, they are prebankruptcy NOLs of
petitioner, which paragraph 8 of the settlenent agreenent
specifically limts to petitioner’s postconfirmation (1997 and
| ater) use (and are not available for petitioner’s 1995 and 1996
tax years).? In that regard, respondent relies upon a “finding”

in Benton v. Commi ssioner, 122 T.C. at 357, that NOLs

attributable to the $84 million in suspended passive activity

| osses “had arisen before the comencenent of the bankruptcy”.

2\ note that irrespective of the operation of the tax and
bankruptcy | aws, respondent’s position is inconsistent with the
settl enment agreenent.
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Finally, respondent asserts that petitioner bears the burden
of establishing the existence and anobunts of NOLs avail able for
use for his 1995, 1996, and 1997 tax years and that genuine
i ssues of material fact remain concerning many of those matters.
Respondent does acknow edge, however, that the Appeals officer
during consideration of the Benton estate’ s January 31, 1996,
January 31, 1997, August 31, 1998, and August 31, 1999, tax
years, found that the Benton estate had nore than $10 million in
NCLs available to carry over to its post-1999 tax years. In that
regard, respondent concedes that, for purposes of applying this
Court’s Benton | Opinion, and wi thout prejudice to respondent’s
appeal rights in this case, petitioner succeeded to and has
avai lable for use in the tax years before the Court at |east $10
mllion in NOLs. Respondent further acknow edges that applying
the conceded NOLs to petitioner’s 1995, 1996, and 1997 tax years
results in: (1) Areduction to zero of revised taxable incone
determned in the notice of deficiency for petitioner’s 1995,
1996, and 1997 tax years; and (2) elimnation of the addition to
tax under section 6651(a)(1l) and the accuracy-related penalty
under section 6662 determ ned for petitioner’s 1997 tax year.
Respondent argues that even though the carryback of NOLs
elimnates the 1995 and 1996 i ncone tax deficiencies, the NCOLs do
not elimnate petitioner’s liability for the section 6662

accuracy-rel ated penalty for those years. See on this point
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Bl anton Coal Co. v. Commi ssioner, T.C Meno. 1984-397, and cases

cited therein.?

We agree with petitioner that any NOLs attributable to the
$84 mllion in suspended passive |osses are not prebankruptcy
NCLs of petitioner. An analysis of the statutes and the parties’
agreenent in the bankruptcy proceeding reveals that the net
operating |l osses did not exist before the bankruptcy. To the
extent that our statenment in Benton | that the NOLs had “arisen
before the commencenent of the bankruptcy”, Benton v.

Comm ssioner, 122 T.C. at 357, could be interrupted otherw se, it

is incorrect.*

The $84 million in suspended passive | osses becane all owabl e
upon the Benton estate’s transfer of its interest in the passive
activities to the liquidating trust. In addition, under
paragraph 6 of the parties’ bankruptcy settl enent agreenent, the

$84 mllion in suspended passive activity |losses was a tax

3 As we observed in Blanton Coal Co. v. Conmi ssioner, T.C
Meno. 1984-397, in conputing various additions to tax and/or
penal ties, |ongstanding casel aw would permt the reduction of
additions and penalties by NOLs attributable to carryforward
deductions, but not by those attributable to carryback
deduct i ons.

“1n Benton | we decided a |l egal question on the basis of

parties’ representations of the underlying facts in their notions
for summary judgnent. The outcone of the |legal question in
Benton | did not depend on factual findings nade by the Court.
In the setting of a notion for summary judgnent, the facts are
not “found”. The parties’ stated facts are interpreted by the
Court in a manner nost favorable to the party opposing sunmmary
judgnment. See Bond v. Comm ssioner, 100 T.C. 32, 36 (1993).
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attribute of petitioner that passed to the Benton estate at the
time of the bankruptcy petition. See secs. 469(b), 1398(g). By
statutory definition, a “passive activity deduction” does not
include a |l oss or deduction that is carried to the taxable year
under section 172(a). See sec. 469(a) and (b); cf. sec. 1.469-
2T(d) (2)(ix), Tenporary Inconme Tax Regs., 57 Fed. Reg. 20758 (May
15, 1992) (referring to and incorporating rules found in sec.
1.469-2(d)(2)(ix), Income Tax Regs.)

In general, when a taxpayer disposes of an entire interest
in a passive activity to an unrelated person in a fully taxable
transaction, all passive |osses fromthe activity, both suspended
and current, are deductible fromthe taxpayer’s incone whet her
passi ve or nonpassive. The |oss avail able upon that type of
di sposition is no longer treated as passive to the extent of:

(1) Any loss fromthe activity for the tax year (including any

| osses suspended in prior years), over (2) any net incone or gain
for the tax year fromall other passive activities (determ ned
after application of any | osses suspended in prior years). Sec.
469(g) (1) (A). Hence only upon the Benton estate’s transfer of
its interest in a passive activity to the liquidating trustee—a
transfer deenmed a taxable disposition by reason of the

settl enment--woul d any suspended passive |oss fromthat activity,
pursuant to section 469(g)(1)(A), qualify as a generally

deducti bl e nonpassive loss. 1d.; sec. 1.469-2T(d)(2)(v),
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Tenporary I ncone Tax Regs., 53 Fed. Reg. 5716 (Feb. 25, 1988).
Therefore, any NOLs generated by the Benton estate’s suspended
passive activity |osses arose during the adm nistration of the
estate in bankruptcy, when the passive activity assets were
transferred into the |liquidation trust, and woul d not have been
pr ebankruptcy NOLs of petitioner.

Respondent contends that paragraph 8 of the settl enent
agreenent prohibits petitioner fromusing NOLs attributable to
the $84 mllion in suspended passive |osses.® The prohibition of
that section concerns section 172 NOLs arising in any taxable
period on or before the bankruptcy petition date. As expl ai ned
above, the section 172 NCLs attributable to the $84 million in
suspended passive | osses did not arise before the bankruptcy
petition. Therefore, any such NCOLs, to the extent not used by
the Benton estate, becane available to petitioner upon the
estate’s termnation and nay be used in petitioner’s 1995, 1996
and 1997 tax years. W hold that petitioner may apply those

NOLs, to which he succeeded under section 1398(1), to his 1995,

> The first sentence of par. 8 provided:

Oren Benton shall not be allowed any net operating

| osses under section 172 arising in any taxable period
on or before the [February 23, 1995, bankruptcy]
Petition date which may be carried forward to any tax
period of the Benton Estate.
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1996, and 1997 tax years in accord with the provisions of section

172.% Benton v. Conmi ssioner, 122 T.C. at 377.

As previously indicated, respondent concedes that petitioner
succeeded to and has available for use in his 1995, 1996, and
1997 tax years at least $10 mllion in NOLs generated by the
Benton estate. Respondent acknow edges that petitioner’s
application and use of that $10 million in NOLs would (1) reduce
to zero all income adjustnents for petitioner’s 1995, 1996, and
1997 tax years determ ned by respondent in the notice of
deficiency and (2) elimnate the section 6651(a)(1l) addition to
tax and section 6662 penalty determ ned for petitioner’s 1997
year. Respondent, however, argues that petitioner may not carry
back the NOLs to elimnate any liability for the accuracy-rel ated
penal ti es under section 6662 for 1995 and 1996.

It is well established that in conputing additions to tax
and/ or penalties, an NOL carryforward deduction may result in the
reduction or elimnation of additions and/or penalties.
Conversely, an NOL carryback deduction does not result in the
reduction or elimnation of such additions and/or penalties.

See, e.g., R ctor v. Commssioner, 26 T.C. 913, 914-915 (1956)

(denying the use of an NOL carryback deduction to reduce an

6 As discussed nore fully infra, a nunber of issues of
material fact remain in dispute between the parties concerning
t he amount of NOLs generated by the Benton estate to which
petitioner succeeded.
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addition to tax for failure to file and addition to tax for

substantial underestimtion of estimted tax); Auerbach Shoe Co.

v. Comm ssioner, 21 T.C 191, 196 (1953) (denying the use of an

NOL carryback deduction to reduce an addition to tax for fraud),

affd. 216 F.2d 693 (1st GCr. 1954); C V.L. Corp. v. Conm Ssioner,

17 T.C. 812, 816 (1951) (denying the use of an NOL carryback
deduction to reduce a delinquency penalty); Pusser v.

Conmm ssi oner, a Menorandum Opi nion of this Court dated Decenber

7, 1951 (denying the use of an NCOL carryback deduction to reduce
a negligence penalty). Accordingly, the $10 million conceded by
respondent as available to be carried back to petitioner’s 1995
and 1996 tax years will not result in the reduction or

elimnation of petitioner’s section 6662 penalty. See generally

di scussion in Blanton Coal Co. v. Conm ssioner, T.C Meno. 1984-

397.

Petitioner asserts that the anmount of NOLs generated by the
Benton estate to which he succeeded is far greater than the
$10 mllion respondent conceded. The parties disagree about the
anount of NOLs available to petitioner fromthe Benton estate.

See Schaefer v. Comm ssioner, T.C. Mno. 1998-163; Leavell .

Conmi ssioner, T.C. Menp. 1996-117. These matters involve a

“genui ne issue of material fact” for which the use of summary
j udgment is inappropriate.
Upon a careful review of the record and anal yzi ng fact ual

inferences in a manner nost favorable to the party opposing



- 18 -
summary judgnment, we conclude that genuine issues of materi al
fact exist with respect to the conputation of the anmount of NOLs
avail able for petitioner’s 1995, 1996, and 1997 tax years. See

Dahl stromv. Conm ssioner, 85 T.C. at 821. Accordingly, summary

judgnent is inappropriate with respect to the renai ning questions

presented in petitioner’s summary judgnent notion.

An appropriate order

will be issued.




